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THE COMPTHOLLER OEMERAL
OF THE UNITED STATES

WAaBMINGTON, D.C. ROS AN

PILE: -177430 - DATE: _Jasuary 6, 1977

MATTER OF: Consolidated Diesel Zlectric Compauy

DIGESBT:

Prior .Lonl'idni-atiun of protested award of contract
for IOQ self-propelled howitzers was unwarranted
since informatiou presented om uconl:ldcution shows
that procurement involved "dependable undertaking"
pursuant to section 22(a) of Foreign Military Sales
Act, r.-pornry use of Arwy approprlations.pending
roilburcoucnt does not change essential nctute of
cont'act frol that of section. 22(.) dnpendlble under-

takin'. Undo: rationale uf Ttle-gzﬁigicla ‘Division
of AMBAC Industries (55 Comp [} 6

Aubsequent decisions. jurisdictional basis for con-
sidering matter is lacking. Accordingly, prior
decision sho'.ld be disregarded and case ia disaissed.

award.of a can;ract (No. DAAFOS-?S-C—OOZB) for the proaureaent of
200 ssif-proyailed howiizers (designation M109) under imvitation
for bids No. DAAF03-72-B-0071, issued by the United States Army

Weapons Command, Rock Island, Illinois, to Bowen-McLaughlin-York

cmnny (mY).

Our Office ptaviaunly rendered a decinion, 3—177450 October 30,
1973. ‘stat'{ng that we could not conclude that tbe daterlination by
the Departmant of the Aroy (Atmy) of CVEC's nonrclponlibility lacked
& reasonable basis; and that in our view the avard | to MY was not
lubject to object!on. -CDEC, ‘through .its coun-nl requclted Yecon-
sideration of this decisicn and presented lubltlntill additionnl
informatfon in ‘#upport of ite position that the determinztion’ of
nonrespoiisibility was Ancorrec™, The Axmy contested CDEC's position.
In addition, the Army's repor/._to our Office datsd March 2, 1976,
przsented evidar-c that the subjecL procurement was made to fulfill

a foreign liliﬁavy ssles transaction batween the United States and
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Iran. The Army expressed ‘the view that 1a light of a receat decision
of our Office mlﬁa-_u-.mmmm_lmm. 55 Comp.
Gen, 674, 761 CPD we were without jurrisdiction to entsrtain the
protest bacause no appropriated funds were used in this procurement.

The March 2, 1976, Axly report was the first time this issuse hnd boen
brought to our Offic. s attention.

Tha Army's report indicated that DD Porm 1513, Offer and Accept-
ance, a Foreign Military Sales (MS) case (designator DA Iran UQT)
wvas accapted by the Governmant of Iran on February 21, 1972. Froms
the information pressnted, it sppeaars that this S case, for the
delivery of 200 M109 nelf-p:opcllcd howitzers, wvas the bisis for the
requirements that were s;arded on the contract, DAAF03-73-C-0028,
vhich is the subjact of the CDEC protest. Tha transsctior represeats
a cash sala of defense articles pursuant to saction 22 o! .he Foraign
Military Salea Act, as smended, 22 U.S.C. § 2762 (Supp. V, 1973)..

The ternt of payment were on thc basis of a "dependable unncttukjn;.“
pursuant to section 22(a), wvhich authorizes the President, witb-:ut
requicement for charge to any appropriacion or contract suthoriss~
tion orbl"wile provided, to enter ianto coutracts or procure defensa
articlds o: sarvices for cas’. sale to a foreign country upon a
dependable undertaking by that country to make available in advance
sufficient funds to cover payments, damages, and other ccsto due

ur der the contract.

Hov ‘ver, upon jurther axamination of ‘_iis matter we ascertained
that payments to the contractor for the 200 vehicles were initially
made from United States Arly fundn (weapons appropriation 2122033)
and that funds furnished by-Iran wers utili:ed to reimburze that. Army
appropriation, . Apparently paynents by Iven were not made in svificient
time to cover all payuents dus under the contract, thus nececsitating
the temporary use of Army funds. As to the éffect of this use of Army
appropriations we think it 1a pertinent to note that a report frow the
Senate Foreign Relations Committee on the Foreaign ilitar:' Salas Act
of 1968 indicated with regard to section 22, as follows!

"This is a substantial repetition of ‘section: 523
[originally saction 507(b)] of the Foreign A.niltance
Act vhich authorizes the Defense Dcpartment to enter
into procursment contracts on behalf’ {‘*‘tchlsins
countries." (Bmphasis added.) $S. Rap. Wo. 1.352, 90th
Cong., 2d Sess. 3 (1968)

Neither section 507(b) of the Poreign Asaistance Act of 1961,
Pub. L. No. 87-193, 75 Stat. 437 (September 4, 1961) por the present
section. 22(a) require that funds be made available by the purcha. ing
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countyy in advance of all payments snd other costs due under the
contract. Tha only requirenent is that o "dependadle undertaking®
for this purposs be emtsred into, See‘S, Rep, No. $12, 87th Cong.,
lst Sess. 25.(1961). In our virw, the incidental snd temporary
charging of Aray appropriations peniing reisbursement does not
chaige the sssrntial nature of the subject coatract from that of
s saction 32(;‘1 "dependable undertaking.” In addition, we note

' that to dacide otherwise would render our bid protest jurisdiction
subjact to:changing circumstances during the course of comtract
administration. .

In Tele- ics, supra, and -ubsequent cases, our Office has
decline! to‘rrader a decision in circumstances vhere, as hare, tha
protest involved a question as ';\:o tha propar recivient of an award
in an M8 procurement of this type. BSee, In this regard,

‘Cincinnaty Electronics Corporation, Inc., et al., k-185842, September 27,
1976,7 55 Tonp, Gen, __ , ;322 7D 266. 7Thers is no allegation in

this csss of any impropriety in the FMS procedures per se vhich were
£>1llowed by tha Army.

Our earlisr copsideration of this matter was undertaken on the
basis that jurisdiction existed, which was uaquestioned st that time.
It is now evident that an sppropriate jurisdictional basis was and
is lacking. Accordingly, we will not give any further consideration
to th!s matter. -

DOpl;ty Cuptrollaﬁz\'zr?ﬁ_ -

of the United States
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